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Mr. Jay Manning
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- PUO Box 47600
‘ Oiym}pia WA 98504-7600

RE SpekdneRngTMDL S o _ T
Dear Mf M“dnnmg

“On be“haif of Avista Corporatwn {szs‘aa} 1 am writihig in résponse to the October 24, .
'.2008 letter from Mr. Kelly Susewind of your office to Mr. Michael Gearheard of the EPA
Region 10 office regarding the interpretation of Washington's water quality standards applicable
to reservoirs, particularly in the context of the Spokane River Dissolved Oxygen Total Maximum
Daily Load (DO TMDL). Avista appreciates Ecology’s efforts to clarify the application of its
water quality standards to the Spokane River, and would like to add its own thoughts as the
owner and operator of the Spokane River Hydroelectric Project, which includes Lenﬂ Lake Dam
and the reservoir it creates, Lake Spokane. -

It is important to note at the outset that the legal m*gefpret;ﬁicﬁs'cowtamaﬁi in this letterdo . -
not necessarily define or constrain Avista’s level of commitment fo improving DO conditions in
Lake Spokane. Avista is committed to doing its fair share, hopefully as part of an agreed-upon..
approach that enjoysbroad support-among stakeholders. Until we reach that point, however, it 1s
important to understand each stakeholder’s view of how the law may be- applied in the event that
broad agreement is not achieved.
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A -Numeric %’jrﬁteria Sht}u}d Nat be Ca}ngideréd i Isolation

In our VEGW Ecaio gy should zzot evaiuate comphance with the numeric criteria in
isolation. Washington’s water quality standards consist of three distinet but related compomnts‘
(1) numeric criteria; (2) narrative criteria; and (3) existing and designated uses. This is made
clear in-the opening section of Washington’s water quality standards: “Based on the use
designations, numeric and narrative criteria are assigned to a water body to protect the existing
and designated uses.” WAC 173: 201A~O}G( 1)a).. - :

’E‘he same is triie under EPA’s reguiafmons When prepanng a hst of 1mpa1red Wa.ters o
under Section 303((1) of the Clean Water Act. (CWA) the state must consider all three .
components. “For the pmpeses of listing waters under §130. ’7(b) ‘the term “water. quahty )
standard applicable to such waters® and *applicable water quality standards’ refer to those wa{cr
quality standards established under section 303 of the /—Xct mcludmg numeric.criteria, narrative
criferia, waterbody uses, and a.mxdeoradatwn requirements.” 40 CF.R.-§130.7(0)(3) (emphams"
addeci) : o

The reiaﬁoﬂsth among Ehese thrce componen‘tg is also key N&menc ané nam‘atwe _
critéria are not promulgated as an end in themselves, to satisfy some theoretical notzcm of how a ’
water body should perform. Rather, they are designed for a practical purpose: to mami:am S.ﬂd
protea,t existing zmd éeszgnated uses. :

’1‘113 Washmc‘ton Pslftumon Comml Heamnvs Board (?CHB) has mcog:nued this prmmpie.
Relying on the Supreme Court’s seminal. Jeﬁ%; son County decision, 511 U.8. 700 (1994), the R
PCHR held in 2004 that “water quality standards are not established for their own sake, but’
rather, for the purpose of protecting and restoring designated uses.” Confec!em?ed g rzbes Of the
Usmartilla Reservation & the Columbia River Inter-Tribal Fish Comm’n v. Dep't of i cology, Pub.
Uil Dist. No. I of szeé’an County, PCHB No. 03- 073 at ’?7 (ZQO@)(coxmnon}y referred to as
“t"i'ie Laéce Chelan casé”)

ln demg 50, the PCHB ﬁx“m]y rejectcd a na:m oW focus on numeric: cz'ztena ‘Appeﬁants
éxspuie the. legality of using biological obj ectives as a substitute for numeric critéria. Their
-approach calls for stric:t adherence to-the numeric criteria cotitained in the water q&ahty
regulations, ds if attainment of such criteria. wamfd actually establish or prarect the d’esmimfed
uses of the Chelan River. The Board disagrees.” Jd. at 25 (emphasis added). The Bnaré
concluded that the ultimate goal of numeric criteria is to protect such uses. “Appeilants
contention that the Clean Water Act requires strict adherence with numeric water quahty criteria
isian 1‘{1{:01'{661 reading of the mc:;mremems of §401 of the Clean Water Act.”. Ad. ‘

E{:cﬁ&gy 5 Octobe1 24, 2008 ie‘tte,t focuses solely on the 0.2 mg/L numeric criteria for
DO. It makes no riefition of either the narrative standards or-the-current status of the relevant
existing and deszgnated uses. We believe that Ecology should evaluate comphance With the
numeric Grﬂ:eﬁa in light of the current status of these uses, as explained further below '
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B, The Existing Uses in the. Spokane Rlver are Eemg Mamtamed and Protected,
__ 'with the Possible Exceptlon ef @ne Species ﬂxat has })echmd for Reasens
Unreiated iﬂ Awsta ‘s Dams : =

Washmgtm S narratwe water quahty standarcis reqmre (a) that e}ustmg uses ’be S
maintained and protected, as required by 1ts antidegradation policy; (b) that designated-uses be. -
“protected; and (c) that dam owners who have caused a violation.of the water quality standards - .
andertake all “reasonable and feasible” measures to achieve compliance. Existinguses are the. - - .
uses that were actually attained on or after November 28, 1975, whether or not designated.
WAC 173~ 201A-020;40 C.FR. §131.3(e). In'this cass, the primary existing uses of the
Spokane River gre aquatic life, recrezmon and water supply for domestic, industrial; and
'awmcuhm‘a] parposes “Thus far, ‘ihere has been no debateover whether recreaiz on emd Water
supply uses in the Spokane Rwer are bemg mdm‘aamed and pr{)‘sectcd e

As to aquatic life uses, diverse fish popuiaﬁorxs inhabit the Spoka:ne Rivet; m{:ludmfr La}s:e
Spokam Resident native fish throughout the River include sucker, northern pikeminnow, redside ..
shiner, resident rainbow trout, and mountain whitefi s‘n Salmonids found in the lower wach include
rainbow trout; brown trout, and m@miam whﬁeﬁsh R

. None of these fish species are listed under the Endanoered Speczes Act or as spf:mes of
concermn 0 Washmgton State. To the contrary, WDFW manages the free flowing reaches of ﬁ}e
Spokane River as a wild trouit fishery, with no supplemental stocking. WDFW manages Lake
Spokaneas'a 1mxed~spames fishery, and has stocked the lake with several Speczes meliding
mmbow tz‘om bmWn frout; and eastern %}rook trout SR

_ We are aware that Spokane River wild rainbow-trout have smffered significant popmiaﬁon
declines over the last 20 vears in the reach of the River upsiream of the City of Spokane’s -
Upriver Dam (O Connor and MeLellan 2008). All of Avista’s Washingtoni”s dams; however; are
located downstreant of the Upriver Dam, and have no influence on the reach above the Upriver
Dam. In addition, their operation has not. changed significantly in almost half a century. This.is
strong evxdema that the population. dec}mes are not being caused by the operation of Avista’s
Washmgton dams. Instead; other factors are cavsing the decline, such as the introduction'of
predatory and competing non-native fish, illegal harvest, and ham to habita‘t caused by mmzn
'-mads, urbm daveéopment &nd other factors. : SR SR

C. The E}eswna‘{ed Uses 02"‘ the Spokane Rwer are Eemg E’mtec%ed

- LF P’A regulations provide that “designated uses are ihc;se uses speclﬁeci in’ water quahty
_ standarés for each water body orsegment whether or niot they are being attained.” 40 C.FR. §
131.3(6). Water quaiﬁy criteria must be “sufﬁczem e pi otect the- demgnateé uses hed 40 CF. R

§131.6(c). : . _ _ ¥
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Washzngmn s water quahty standards. éeszgnaie a totai of 13 uses for the thz‘es relevant
segments of the Spokane River, including various aquatic Tife uses, recreation: uses, water supply
uses and miscelanéoususes. As far as we know, the only designated use in questmn is that of

“core suwrhmer salmonid: habl‘(a‘i in the segment of the River that extends from the Nine Mile
Bridge to the Long Lake Dam. ' B

.Ecoicg'y'deﬁnes"..“corésﬁmﬁ’;éﬁ Saimom'é-habéiaf""as foﬁc'j'w's:' e

- Thekey: 1dent1fym‘1g characteristics of ‘%:h}s use.are summcr (EIme 15-- September 15}
- sakmonid spawmng or emergence, or adult holding; use as important summer rearing ha’erﬁat
by one or tiore salmonids; or foraging by adult and sub-adult native char. Other comtrion ~
cha:raciensﬁc aquatic Hfeuses for waters in this category melude spawning outside ofthe
summer season; wanng, and nngratmﬁ by saimonzds WAC 173 EOEA 200{1)(&)(11}

It is important to note that most of tius deﬁnmon isin ‘ihe dzsjunctwe form, descrzbmg ar seﬂes of
uses, separated by the word “o " rather than “and.” In other words, it only requ}zes salmonid.
spawning, or.emergénce, or adu}f hol dmg, or use as important summer rearing habitat, o fomgmg
By adult-and sub-aduli native char, or spawmng outside the summer season, or réaring, or migration
by salmonids. It als6 does not require that the salmonids be wild.. Therefore, this’ designated use
appears to be met by virtue of the fact that numerois mountain W}utcﬁsh a. sa§m{)md have been
sampled in Lake Spokam (Osborne and Divens2003).: : o

On this pomt ‘Eeology asser”{@é late Tast year that the: “State. De:partmem ef "F1sh and

“Wildlife staff have docuntented rainbow frout spawriing and rearing activities in” Lake Spokane.
hitp:/fwww.ecy. wa. ggvfpmgrmm/wq/’tmdi/spokaneﬁvm/{imsolved nygarﬂdocsﬁ‘alkmgf’ts’kaSp
~ okane.pdf. In response to a December 11, 2008 request for such-documentation; Ecology
‘circulated a memo on F cbmary 3, 2009, That memo cites * mmd@ntai encounters™ and:* anﬂle}“
checks” as evidence that: “the river and shallow part of the upper reservoir and tributaries -
- provide for spawning and rearing habitat while the lower reservoiris used for refuge and

foraomg -

~ This memo s 1mp0rtant for two Teasons. ?11‘5? 1tindicates that salmonids are currantiy
reaz‘mg in the Lake, as evidenced by foraging, thus supporting a-finding that the designated use
of “core summer salmonid habitat” 18 being achieved. Second, itindicates that potentmi habitat

for spawnmg and rearing is provided in-the “river and shallow part of the upper Teservoilr. and

tributafies . .. Avista would appreciate an opportunity to review WDFW's records of
“incidental e:ncounters and “angler checks,” in order to determine whe‘they they indicate’ é:haf:

= __.rambow ‘trout spawning is actually oceurring in the uppc:r reservoirs
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E} i@soinuy Shauld Estai}lish Cemp%mme Points for DO Cans;stem: with Avaﬁabie
Habxtat - S :

Avista u‘adez Staﬂds and appmcza"‘ies the lmp{)z*taﬁce of seeking to achzeve numeric cmena e
However, in order for numeric criteria to serve their intended purpose of supporting exmtmg emd 2
designated uses, Ecology should establish compliance points consistent with the presence of
available aquatic habitat. Ecology’s water quality standards explicitly authorize such an
approach, providing that: “D.0O. measurements should be taken to represent the dominant
'aqmatzf imbzmz of thc m@m‘ioz‘mﬂ szte - WAC 173-201 A~ 2@0(1}((1}(1&7} (emphaszs added).

In thzs case; ”Lhe habxiat id%ﬁﬁﬁ@d by W’D?W 1S the Spawiing. and reamnb g habitat inthe
river and shallow part of the upper reservoir and tributaries. This s consistent with the fact that
the dominant aguatic habitat of a stratified water body is the area-above the thermoclizie. Ta
- stratified water bodies, the area below the thermocline will have reduced DO due to ma*cumi
bzeiagmai proscs&cs and thus cannot serve.as the dominant aquatzc habitat,

E&y esﬁa‘bhshmg comphanca pomts - that Vlczmty Ecole Gy can @rovﬁe reasonable -

| assurance that rumeric critéria wilkbe met where the other essential habitat condifions exist..

Such an @pproach would also avoid an expanswe :fu‘ﬁle (riot to mention legally mdefenmbla}
effort to achieve compliance with numeric criteria in those portions of the Lake Whﬁre spawz:imc
W ould not naturaﬂy occur even under the most favorable DO levels. .

Once such compliance points are at least tentatively detem}med the Ongomg modeimg
'e,ffoz“t should be used to assess the extent to Whmh numeéric DO criteria are not being achieved at
those points.: That will, in'turn, give all of the DO TMDL stakeho§dezs a much better sense of
the'scaleof What they are trymv to achieve, and how our efforts may actually beneﬁi: the aquatm
resources that are the 0‘%::3 ect of Washmwton s water quah‘ty standards. ' -

E Av;sta does not share E{:ﬂlogy s mterpyeiaﬁmn of the éeﬁmtmn of “iake” in WAC
173-201A-020 :

i e szsm agrees with Eoo}ogy that Lake Spokane has a mean de*:entzon zzme of grecﬁ:{:r than
SENTE e days and is thetefors treated the sameds a natural lake under WAC 1 73-201A-020.
However, Avista ¢annot agree with Ecology’s mterpreta‘i:aon of this regulation; which would
effectwely nullify it Rather than spend time debating that i issuenow, Avista.would prefer to
focusona practwa} soiu‘aoﬁ that Emiogy and a.B stakeholders can Whoieheaﬁed’zy support

F. The rcgulatxaﬁ pmwdmg a comyhance sghedale f@r dams mciﬁdes m&@nrtant
facets not mentioned in Eeoﬁwy s letter |

With respect to WAC 173-201A-510(5), the compliance schedule for dams, Avista would
like to add three key points not mentioned in the October 24, 2008 letter. First, this regulation
‘only applies after it has been shown that the dam caused a violation of a water quality standard.
That’s why WAC 173-201A-510(5)(b) begins with: “For dams that cause or contribuie to a

Seullie .
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violation of the water quality standards, the dam owner must develop a water quality attainment
plan....” The same result is required by RCW 90.48.422(3), which provides that: *“With
respect to federal energy regulatory comumission licensed hydropower projects; the éepa:fﬁnent
may only require a person to mifigate or remedy a water quality violation or problem fo the =
extent there is substantial evidence such person has caused such violation or probiem e

Second, the dam owner’s responsibilities are limited to measures that are reasonab}é and
feasible.” Third, in the event that the implementation of all reasonable and feasible measures
does not achieve compliance with water quality standards, the dam owner may then propose an
. alternative to achieve compliance with the standards, such as a site specific criteria, a use
attainability analysis, or a water quality offset. WAC 173-201A-510(5)(g)(ii).

+ In closing, I want to re-emphasize that Avista is committed doing its fair share to improve
DO levels in Lake Spokane, and desires to move forward promptly with a TMDL that enjoys
broad support among stakeholders. As part of that process, we fully agree with you regarding
the importance of understanding of how Washington’s water quality standards apply to darus.
Although you may not agree with our legal interpretation in ¢very instance, we appreciate this
opportunity fo share our perspective with you.

We hope that the foregoing is helpful in building a commonsense path forward. Avista
appreciates the efforts of all involved, and looks forward to working through these issues in the
coming months so that a successful, legally defensible DO TMDL can be expeditiously
completed. Please feel free to call me if you have any guestions or concerns.

Very truly yaa%s .

ce: Kelly Susewind - WDOE HQ
Tom Laurie - WDOE HQ
Grant Pfetfer - WDOE ERO

- Jim Bellatty — WDOE ERO

Dave Moore —~ WDQOE ERO
Toni Hardesty - ID DEQ
Daniel Redline - ID DEQ
Jobn Tindall - ID DEQ
Robert Steed — 1D DEQ
Michael Gearheard — EPA
Pon Martin — EPA
Ben Cope— FPA
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Brian Nickel ~EPA .
Christiné Psyk ~EPA. - -
Thomas Eafon— EPA. - -
Speed Fitzhugh - Avista .
-Bruce Howard — Avista
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